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This is a decision on the petition under 37 CFR 1.137(a), filed May 29, 2002, to revive the 
above-identified application. 

The petition under 37 CFR 1 . 1 37(a) is DISMISSED. , 

Any further petition to revive the above-identified application must be submitted within TWO 
(2) MONTHS from the mail date of this decision. Extensions of time under 37 CFR 1.136(a) are 
permitted. The reconsideration request should include a cover letter entitled "Petition under 
37 CFR 1.137." This is not final agency action within the meaning of 5 U.S.C. § 704. 

The above-identified application became abandoned for failure to reply in a timely manner to the 
final Office action, mailed August 30, 2001, which set an extendable three month period for 
reply. Applicants filed an amendment on December 31, 2001 (certificate of mailing. date October 
29, 2001) that failed to place the application in prima facie condition for allowance, as was stated 
in the January 11, 2002 Advisory Action. The Office received no fiirther response. The Office 
deemed this application abandoned on December 1, 2001 and a Notice of Abandonment was 
mailed on May 29, 2002. 

A grantable petition under 37 CFR 1.137(a) must be accompanied by: (1) the required reply, 
unless previously filed; (2) the petition fee as set forth in 37 CFR 1.17(1); (3) a showing to the 
satisfaction of the Commissioner that the entire delay in filing the required reply from the due 
date for the reply until the filing of a grantable petition pursuant to 37 CFR 1 . 1 37(a) was 
unavoidable; and (4) any terminal disclaimer (and fee as set forth in 37 CFR 1.20(d)) required 
pursuant to 37 CFR 1 . 1 37(c). The instant petition lacks item (3). 

Regarding (3), petitioners assert that the delay in responding to the August 30, 2001 final Office 
action was unavoidable because petitioners allegedly filed a reply by facsimile on January 30, 
2002. It is noted that a review of the application file reveals that the Office has no record of 
receiving the January 30, 2002 facsimile. 

Petitioners are advised that when the Office has no record of receiving a facsimile, a petitioner 
must prove that it was indeed filed. 37 CFR 1 .8(b) requires that a petition be filed requesting that 
the correspondence be accorded a filing date as of the date the correspondence is shown to have 
been transmitted to and received in the Office. 

The showing must include a copy of the previously transmitted correspondence with a certificate 
of transmission affixed thereto and a statement which attests on a personal knowledge basis to 
the previous timely transmission. If the correspondence was sent by facsimile, a copy of the 
sending unit's report confirming transmission may be used to support this statement. 
Furthermore, under 37 CFR 1.8(c), the Office may require additional evidence to determine if the 
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correspondence was timely filed. 

Petitioners have not shown that the facsimile reply in question was transmitted on January 30, 
2002. Even if petitioners eventually provided the required evidence to establish January 30, 2002 
transmission, the examiner of record has reviewed the January 30, 2002 reply and has stated that 
it does not place the application in condition for allowance. Therefore, even if it were shown that 
the reply was timely filed, it was still an insufficient reply. 

The request for a continued prosecution application (CPA) under 37 CFR 1.53(d) filed on May 
29, 2002 is acknowledged. 37 CFR 1.53(d)(1) was amended to provide that the prior application 
of a CPA must be: (1) a utility or plant application that was filed under 35 U.S.C. 1 1 1(a) before 
May 29, 2000, (2) a design application, or (3) the national stage of an international application 
that was filed under 35 U.S.C. 363 before May 29, 2000. See Changes to Application 
Examination and Provisional Application Practice, final rule: 65 Fed. Reg. 50092 (August 16, 
2000), 1238 Off Gaz. Pat. Office 13 (September 5, 2000); interim rule: 65 Fed. Reg, 14865, 
14872 (March 20, 2000), 1233 Off. Gaz. Pat Office 47, 52 (April 11, 2000). Since a CPA of this 
application is not permitted under 37 CFR 1.53(d)(1), the improper request for a CPA is being 
treated as a request for continued examination (RCE) of this application under 37 CFR 1.114. 
See id. at 14866, 1233 Off Gaz. Pat. Office at 48. This will be considered petitioners' reply in 
any future reconsideration petition under 37 CFR 1.137(a) or petition under 37 CFR 1.137(b). 



Petitioners are strongly urged to file a petition stating that the delay was unintentional. Public 
Law 97-247, § 3, 96 Stat. 317 (1982), which revised patent and trademark fees, amended 
35 U.S.C. § 41(a)(7) to provide for the revival of an "unintentionally" abandoned application 
without a showing that the delay in prosecution or in late payment of an issue fee was 
"unavoidable." This amendment to 35 U.S.C. § 41(a)(7) has been implemented in 37 CFR 
1 . 1 37(b). An "unintentional" petition under 37 CFR 1 . 1 37(b) must be accompanied by the 
petition fee. 

The filing of a petition under 37 CFR 1.137(b) cannot be intentionally delayed and therefore 
must be filed promptly. A person seeking revival due to unintentional delay can not make a 
statement that the delay was unintentional unless the entire delay; including the delay from the 
date it was discovered that the application was abandoned until the filing of the petition to revive 
under 37 CFR 1 .137(b), was unintentional. A statement that the delay was unintentional is not 
appropriate if petitioner intentionally delayed the filing of a petition for revival under 37 CFR 



For petitioner's convenience, a blank copy of the Petition for Revival of Application For Patent 
Abandoned Unintentionally under 37 CFR 1 .137(b) is enclosed. 

Further correspondence with respect to this matter should be addressed as follows: 



ALTERNATE VENUE 



1.137(b). 



By mail: 



Assistant Commissioner for Patents 
Box DAC 

Washington, D.C. 20231 
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By facsimile: (703)308-6916 

Attn: Office of Petitions 
E. Shirene Willis 

By hand: Office of Petitions 

2201 South Clark Place 
Crystal Plaza 4, Suite 3C23 
Arlington, VA 22202 
Attn: E. Shirene Willis 



Telephone inquiries concerning this decision should be directed to the undersigned at (703) 308- 
6712. 

E. Shirene Willis 
Petitions Attorney 
Office of Petitions 
Office of the Deputy Commissioner 
for Patent Examination Policy 

enclosure: blank copy of Petition for Revival of Application For Patent Abandoned 
Unintentionally under 37 CFR 1 . 1 37(b) 
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PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT ABANDONED 
UNINTENTIONALLY UNDER 37 CFR 1.137(b) 



Docket Number (Optional) 



First named inventor: 

Application No.: ArtUnjt: 

Filed: Examiner: 
Title: 



Attention: Office of Petitions 
Mail Stop Petition 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
FAX: (703)308-6916 

NOTE: If information or assistance is needed in completing this form, please contact Petitions 
Information at (703) 305-9282. 

The above-identified application became abandoned for failure to file a timely and proper reply to a 

notice or action by the United States Patent and Trademark Office. The date of abandonment is the day after the 

expiration date of the period set for reply in the Office notice or action plus an extensions of time 

actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 

NOTE: A grantabie petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee -required for all utility and plant applications 
filed before June 8, 1995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

1 . Petition fee 

□ Small entity-fee $ (37 CFR 1 .17(m)). Applicant claims small entity status. See 37 CFR 1 .27. 



D Other than small entity - fee $ (37 CFR 1 .17(m)) 

2. Reply and/or fee 

A. The reply and/or fee to the above-noted Office action in 

theform of (identify type of reply): 

LJ has been filed previously on . 

□ is enclosed herewith. 

B. The issue fee of $ . 

CD has been paid previously on . 

CD is enclosed herewith. 
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This collection of information is required by 37 CFR 1 .137. The information is required to obtain or retain a benefit by the public which is to file (and by the 
USPTO to process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.14. This collection is estimated to take 1.0 hour to complete 
including gathering, prepanng, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case Any comments 
on the amount. of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer U S Patent 
and irademark Office, U.S. Department of Commerce, P.O. 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Mail Stop Petition, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450 



If you need assistance in completing th e fonv, call 1-800-PTO-9199 and select option 2. 
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3. Terminal disclaimer with disclaimer fee 

□ Since this utility/plant application was filed on or after June 8, 1 995, no terminal disclaimer is required. 

□ A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ for a small entity or $ for 

other than a small entity) disclaiming the required period of time is enclosed herewith (see PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1 .137(b) was unintentional. [NOTE. The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.137(b) was unintentional (MPEP 
71103(c), subsections (lll)(C) and (D))]. 

WARNING: Information on this form may become public. Credit card information should not 
be included on this form. Provide credit card information and authorization on PTO-2038. 



Date 



Telephone 
Number: 



Signature 



Typed or printed name 



Address 



Enclosures: Q Fee Payment 

□ Reply 

□ Terminal Disclaimer Form 



Address 



□ Additional sheets containing statements establishing unintentional delay 

□ Other: 



CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1.8(a)] 

I hereby certify that this correspondence is being: 

□ deposited with the United States Postal Service on the date shown below with sufficient postage as 
first class mail in an envelope addressed to: Mail Stop Petition, Commissioner for Patents 

P.O. Box 1450, Alexandria, VA 22313-1450. 

□ transmitted by facsimile on the date shown below to the United States Patent and Trademark Office at 
(703) 308-6916. 



Date 



Signature 



Type or printed name of person signing certificate 
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